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Behemoth and Beyond

‘There is no single phenomenon in our time
i g0 important for us to understand

" as the one which identified itself in Germany
uring the 1920s, 30s and 40s as

tional Socialism.

: Karl A. Schleunes!

s difficult to overstate the appeal
"of a two-dimensional portrait of Nazi power
d entirely on brute force applied ruthlessly
against the will of all people.
is simplified version of the Reich
- i¢illustrated all around [...].
G Nathan Stoltzfus®

n the historiography of the Third Reich have provoked as
an -acrlmony in the academy as the debate over the nature
¢ Nazi state Sir Jan Kershaw, in his preface to the latest edition of
ctatorship, revisited an infamous conference at Cumberland
¢, where, in ‘1979, leading English and German historians had
0" compare research findings on what was known as the

id. Kershaw prevmusly pointed to chasrmc divisions of in-
ion amonig leading historians™ It appears irreconcilable views

us‘argliments. “The intensity and vehemence of the
e Cumberland Lodge conference struck me forcibly)
“These wete heated, uncompromising and sharply

tsstaat: An Ethnography of Nazi Law. Jens Meierhenrich.
2018 ublished 2018 by Oxford University Press.




26 Behemoth and Beyond

polarized exchanges which went to the heart of attempts to understand

the Nazi regime.”

With the retirement or passing of leadin
eration of historians of Nazi dictatorship
Martin Broszat, Saul Friedlinder, Tim Maso,
Peukert—many erstwhile “-hasmic divisions” have been bridged, or at
Jeast narrowed, More recent generations of historians of the Third Reich,

m Christopher Browning, Jane Caplan, Richard Evans, Robert
Ian Kershaw, Claudia Koonz, Michael Wildt,

have approached the subject matter with a
doubtedly made possible by their
from the violent conflagration of the 1930s and

g members of this first gen-
__Karl Dietrich Bracher,
Hans Mommsen, Detlev

among the
Gellately, Ulrich Herbert,
and Nikolaus Wachsmann,
greater detachment, an achievement un
biographical remove
1940s.5

Although tempers rarely flare anym
Germany gather, this does not mean that

the phenomenon of National Socialism h:
tinue to argue over the terms and concepts mo st--and least—appropriate

for capturing the anatomy of Nazi dictatorship. This book contributes to
the debate by focusing on one determinant of Nazi dictatorship that was
absent entirely from the proceedings at Cumberland Lodge, and which
influential analyses by leading historians continue to ignore into the
present—the institution of law. Although Bro szat in his classic, if contro-
versial, study of the Nazi state devoted an entire chapter to the legal foun-
dations of dictatorship, the large majority of scholars of the Third Reich,
with the exception of legal historians such as Lothar Gruchmann, a doc-
toral student of Fraenkel’s, and Martin Stolleis, have paid scant atfention
to the role of legal norms and institutions in the transition to authoritar

janism and eventually to totaljtarianism in Germany.’
d textbook, now in its fifth edition, neither

Kershaw's aforementione
to Nazi dictatorship, nor has it made

addresses the contribution of law
an appearance in jane Caplan’s useful collections, Reevaluating the Third
Reich, which she co-edited with Thomas Childers, and Nazi Germany;

a volume in the “Short Oxford Histories” series® But the institution of
law is not just missing from introductory volumes. Major works on the:
Third Reich have also ignored it. It is absent from Peter Fritzsche's Life
and Death in the Third Reich as well as from Richard J. Evans’s The Third:
Reich in Power 1933-1939, and it plays but a minor role in Hans-Ulrich:
Wehler's Der Nationalsozialismus and in Thomas Childers’s survey The
Third Reich. Two of the few books to have addressed the topic in Mo
depth are Robert Gellately’s Backing Hitler and Claudia Koonzs The Na
Conscience.’ Yet these scholars treatments of law are incidental to theil
respective research designs. The widespread neglect of law in the study of

ore when historians of Nazi
the debate over the nature of
as been settled. Scholars con-
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the Thi . , .
the I ;;d =R;1c;? has to do in part with the tremendous success of Franz
: s Behemoth, first published in 1942, and in an enl iti
o , enlarged edition
The 1i
Dualesgiz .Of t];eh;moth corresponded directly with the decline of The
T ﬂul] ¢ final war and early postwar years. I devote an entire
chapter © Be :.rgmnent and reception of Neumann’s book for two rea-
majo.r Shi) ;tce e'moth, t;lvhich has never gone out of print, exemplifies
omings—theoretical, empirical, method ical—
studies of Nazi rule, T ar i b 1950 nd 19600 11
. T argue that it gave rise in the 1950
an intellectual trajectory i i e o don
v in scholarship on the Third Reich
a fair amount to obscure—rath i e lente of N
. —rather than illuminate—the logi i
dictatorship, including -law’ in i e s Tk
N g law’s role in it. Reductioni i i
Neumann's continue to hold . o
) sway today, but a less dogmatic
. . : A approa
isu ;::iitec}il for, eig\:;;ﬁlly when it comes to making sensegof auth(frri)tari;}ri
ome: ile his dictatorship murdered millions i |
o il maaged . : red millions in the name of
; ged his relationship with the Germ i i
in ways that place him among those ety o it
‘ whom scholars now identi ‘soft
. as ‘soft
_dictators, who' prefer the tactics of persuasion, enticement c;fg tati
and compromise to work their will™" CooPEER
-i.é ;:;Z Slawhwas one instrument in Hitler’s strategy of conflict. But the
_ why remnants of the Rechisstaat survived :
thoritarian politics, have t j e, ot ot
: ) o do not just with means and
with norms and values. Law was e ion
. a weapon, but it also was a traditi
. on.
. tos:tc))axfl c1111 Ch?fteﬁ that some Nazis were more reluctant than oth
ers. | on what they had learned to res i :
s to.aba pect. This does not mean
r_é:g ;}11; j;nt;:egfl;h—century tradition of the Rechtsstaat survived the Nazi
revol . It did not. But a subset of its norms instituti
u : and institutions left
ark on the dictatorship for longe ould
mark o r than conventional wi
have us believe. As Nath ; s el o
S . an Stoltzfus has shown, “Hitler’s willi
o elieve _ , er’s willingness to
mp ?13; v\;th the peop}e, particularly when the people were cglrawing
) 1;’ aditions, f:ontmued up until some point very late in the war
he became convinced that Germany would be forced to surrend
nditionally™? e
_ciqﬁ_e ?lea.ding of Behemoth also illuminates the personal rela-
éss.an intellectual affinities between Fraenkel and Neumann
Ne_upartnt?rs at Fraenkel ¢¢ Neumann, their Berlin-based law ﬁrm.
h;:;nn slsudci_en and involuntary emigration to London in May,'
& two close friends for several years f
B . years fought as comrades-in-
: e. ;j}:lggle to defend Weimar democracy. My analysis of the
e air::;;g slcl;_)ws why, how, and when the two friends none-
ar. ivergent i i
e nva y gent interpretations of the phenomenon of
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THE POLITICAL ECONOMY
OF DICTATORSHIP

nkel's The Dual State, released by Oxford University Press in 1941,
was the first learned and comprehensive analysis of the Nazi state. I the
historiography of the Third Reich, Neumann's Behemoth soon eclipsed it.
The memorable metaphor of the behemoth conjured an image of insti-
tutional anarchy in Germaty that proved irresistible, especially abroad.
Neumann came up with the language of the “non-state” to capture the
extent of the lawlessness that he saw.? Here is how Neumann explained

his booKs pithy title:

In the Jewish eschatology—of Babyl
are two monsters, Behemoth rulin

Frae

onian origin—Behemoth and Leviathan
g the 1and (the desert), Leviathan the

sea, the first male, the second female. [...] Both are monsters of the Chaos.
[...] St. Augustine saw in the Behemoth the Satan. Tt was [ Thomas] Hobbes
who made both the Leviathan and the Behemoth popular. His Leviathan
is the analysis of a state, that is a political system of coercion in which the
vestiges of the rule of law and of individual rights are still preserved. His
Behemoth, or the Long Parliament, however, discussing the English civil
war of the seventeenth century, depicts a non-state, 2 chaos, a situation
of lawlessness, disorder, and anarchy. Since we believe Natienal Socialism
is—or tending to become—a non-state, a chaos, a rule of lawlessness
and anarchy, [...] we find it apt to call the National Socialist system The

Behemoth.
Unlike Fraenkel, Neumann denied that law mattered, that it could be
analytically relevant for making sense of Nazi dictatorship. Tt was nota
variable worth taking seriously in his view."® He claimed it had neither
an enabling nor a constraining effect on po
d that National Socialism is a dual
erating,
ional, the other the

maintaine
state within which two systems are op
the other under individual measures, one rat
prerogative. We do not share this view becaus

realm of law in Germany, although there are thousan
»1§

that are calculable:

This book seeks to prove N
the structure and practice of “the p
Schleunes called it, is deeply flawed.

ical argument on a weak empirical
for interpretation, it distorted for years the truth about the destruction:

the Rechtsstaat in Nazi Germany—and the impact of its surviving
nants on everyday life. Neumann'’s failing would be negligible were it
for the fact that his book made a splash, especially in policy circk

one under normative law;

Neumann erected a rickety theore
foundation, An unreliable struc

litical outcomes: “It has been -
state, that is, in fact, one -

realm of

e we believe that there ismo
ds of technical rules.

eamann wrong. | show that his account ot
henomenon of National Socialism,”as

es: b
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was 'ti?e talk of the town in Washington, D.C., where it influenced quite

Z%m :na_nt_gr ;IJ.S. ilanning for the military occupation of a defeated
rmany. Behemoth was “a book that had con Vi i

torian Peter Hayes has put it: seauences; s how the b

In 1943-1945, while Neumann was serving in Washington, D.C., in the Offi
of Strategic Services, the forerunner of the Central Intellige-nc.;: Agen Efe
work strongly influenced the formulation of Americas goals fof c(::t"w .
. G.erm.any as the “four Ds.” each directed at one of the colluding grow She h aé
. highlighted: denazification, democratization (including the recruitrie t a‘d
tratning of civil servants), demilitarization, and decartelization. Immegiaztlgi
__fifter the war, when Neumann was a member of the prosecution staff pre ar}n’
. ing the Nuremberg Trials of major war criminals, Behemoth stam epd lfath
the conception of the American case and the organization of its sul;porting

- documents.”

Whiat, exactly, was Neumanns argument? And what accounts for the tre-
ndous impact of Behemoth—and the corresponding decline in the re-
ion of The Dual State that, on my argument, it hastened?*
 Behemoth, Neumann developed a political economy of dicta
- torship; Unlike more recent approaches to the political econom ;
( ;c_tat'c_x_tship, almost all of which are based on rational-choice assufn 0-
ifms__ : Neumann’s was indebted to the Marxist understanding of oliI;-
ica ngnOmy.”‘ What positive and normative approaches to poﬁtical
conomy have in common is their treatment of economic ideas and
chavior not as beliefs and actions to be explained but as independent
Their major difference is ontological: rational-choice

Neumann are wedded to methodological structuralism,®
930s representatives, from Friedrich Pollock and Max

epochal transformation of capitalism® “The general
! ese theonsfts of contemporary historical changes in the
ate-and society was, in part, consonant with mainstream

ud :_oag_ty. Was seen as a necessary historical outcome of lib-
‘even if this configuration negated the liberal order that

erminants

m ants were foregrounded in any explanatory account.
S.:;:lc::.nqmlc interpretation would do. For Neumann, the
¢ e.r_xa.tural- and “pragmatic” outgrowth of a particular
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2 He identified the monop-
cs as the twin social
# The interaction of
polistic

30

variety of capitalism: monopoly capitalism.
olization of business and the cartelization of politi
mechanisms that gave birth to the Nazi behemoth.
business and politics resulted in a dual economy: “It is a mono
economy—and a command economy. It is a private capitalistic economy,
regimented by the totalitarian state. We suggest as a name best to describe
i, “Totalitarian Monopoly Capitalism, ™ What Neumann sketched wasa
far-reaching structural transformation of the economic sphere, one that
gave risetoa self-reinforcing dictatorship. A new kind of enemy, he was

certain, was presiding over this dictatorship.
Neumant’s behemoth was hydra-headed. Four “totalitarian bodies”

conspired to dominate «yver the ruled classes™ the Nazi party, the bur-
eaucracy, the military, and big business.” What has been referred to
as “a] sort of institutional Darwinism” governed the operation of this

“artel” “[T]he whole of society is organized in four

groups, each operating under
lative, administrative, and judicial power of its own.? Unsurprisingly,

given his premise, Neumann found it
four groups entering into a bargain’®
What did the monopolists want? For Neumann the answer

vious. Corporations and companies
Mannesmann, Reemtsima, and the
utility they wanted to maximize was profit

lute and relative gains,
ness” as a collective agent
about sacrificing morality

was solely the distribution of power among interacting agents in this do

mestic system that governed politics and society in the “Third Reich” N

sovereign reigned supreme:
all groups; the state may evel be a hindrance to the compromises an

domination over the ruled classes. [...] Itis thus impossible to detect

the framework of the National Socialist political system any organ:whi

monopolizes political power™ Jirgen Bast has proposed the apt ter
“otalitarian pluralism” to describe the theoretical model presented

Behemoth.™ e
[n Neumann's institutional analysis, Hitler was not the Fiihrefs.

omnipotent leader, but primus inter pares. He was one power brok
among four: “The decisions of the Leader are merely the result
compromises among the four leaderships’ For Neumani, as

'Thornhill has pointed out, the Nazi dictatorship was “not political
but a mere sporadic refraction of economic interests. It [.- ] triunph

because of the absence, not the primacy, of the political™

like were utility-maximizers. Th

of the four-power cartel had no compunctio

solid, centralized
the leadership principle, each with a legis- .

«difficult to give the name state to

was ob-
like Flick, Thyssen, Krupp Quandt; .

Theirs was a quest for abso
which is why, according to Neumana, “big busi=

for the economy. If we believe Neumnany, it

“There is no need for a state standing abov,
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With hi
" ;;I;.Sh; lirigzinetnai g}i:u‘gas.n;lotl:l};al;enfd conventional wisdom on the
dominating the conversation amorfg t‘ll\ieog:airkgfiie;lghf Lineores i
: the ¢ ol theorists i
f;g;r}u;an exd;. ‘Whereas Net}ma:nn saw National Socialism as a totalls
orm o monopoly capitalism, Pollock thought that it had
mutated 1nt‘0 a state capitalism with the attendant central featur y i s
state planning buttressed by an all-powerful bureaucracy™ I\?S o
was not con?finced that the neologism “state capitalism” Z} all ce ptured
what was going on in Nazi Germany. Moreover, he thought the 2Ptur6d
. ?vas a conu.fadiction in terms. He believed it was nonsensical to domf:l};)t
“ in economic categories a political order in which the state was tiscm Ie
owner of 't1'1e means of production. In support, he invoked Eb el—fos
Bz_l_r:th, a civil servant in the Reichswirtschaftsministerium, the Nazeiar 31
34 pf economic affairs: “Once the state has become th; sole ownrmn:f
_.thef means of production, it makes it impossible for a capitalist e o
.. tqi_fl_.}pctmn, it destroys the mechanism which keeps the ver oceusen
of efzonomic circulation in active existence” Added Neuma.nY E?l"?scesses
statg-ig' therefore no longer capitalistic. It may be called a slavens;t tuCh .
manageriai dictatorship [...], that Is, it must be described in 01"{'a lond
‘economic categories.™ poliiealand
hi '.bnngs us back to the corporatist element in Neumann's political
my of dictatorship: the institution of the cartel. Neumann Fn lhlc
) t:r_asf.:tq Pollock, believed the capitalism of old continued to ’ovs i
er.nfg?Y’ though less unfettered than under “democratic Iflon?no;n
As he put it in Behemoth, “Entrepreneurial initiative ispno};
5 vital as ever before and perhaps even more so™® But to wh
f .:_'c.apitaiist machinery running? Neumann was 'convincedwthat
ur mgmbers of the cartel that constituted the Nazi behemoth h ?g
; _.b.it.ion_—to wage expansionist war: :

:r énch_c_Ighsm has co-ordinajlted the diversified and contradictory state

ETICES %‘? one system having but one aim: the preparation for imperi-
o !ﬂ'-l rega_rd t? imperialist expansion, National Socialism and
3 ave ;d:entlcal interests. National Socialism pursues glery and
" qzzs? Oi?tsf rulle, and industry, the full utilization: of its capacity

et o 0$1gn mark.ets. [...] National Socialism utilized the

: 3 dge, the aggressiveness of the industrial leadership, while
.O_a__e.:_rs;lnp._utlhzed_the anti-democracy, anti-liberalis;n and
oLt e N gt_t__lor;al Socialist party, which had fully developed the
v which masses can be controlled and dominated.®

cc)lis‘t'iiinc’tive: a.l:ld still influential contribution to the
o t:}tat.orshq:a:‘m Unfortunately, the validity of his
; e y called into question, especially insofar as it
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relates to the role of business in the Third Rei
major contributions to this line of scholarship,

Behemoth:

ch. Hayes, who has made
is blunt in his critique of

as inclined not only to conflate outcomes and causes but also
the evidence he had. Historians now

leaders played little part in bring-

Netwmann w
on occasion to misrepresent even

generally concur that German corporate
ing Hitler to power except insofar as they helped create and prolong the

economic catastrophe from which he profited politically. Specialists also
agree that German industry and finance adapted their business strategies
to the goals of Hitler’s foreign policy, rather than vice versa; the pursuit of
living space was his, not their, idea. Thus, though Neumant was Bo doubt
right to emphasize that the productive power of German industry became
one of the pillars of the Third Reich, and that the importance of that power
gave business a strong bargaining position on some matters of policy, he
goes too far when he depicts business as an equal partner of the Nazi state
and party.”
The gist of extant critiques: Neuwmanns political economy of dictator-
ship suffers from structural determinism to such an extent that the thrust
of his theoretical argument is all but impossible to sustain empirically.
Appropriately, Alfons S@llner has described the period 1933~ 1942, in
which the jdeas expressed in Behemoth took shape, as Neumann’ “materi-
alist decade”? The label draws our attention to the book's strong Marxist
undercurrents—and to what 1 analyze in the next section as Neumann’s
radical legalism. They have left indelible blemishes on his political
economy of dictatorship. Like PollocK’s approach, to which it is often
compared, Behemoth has “the unintended heuristic value of revealing
the problematic character of traditional Marxist presuppositions.* It ad-

vanced critical theory but contributed little to our knowledge about the

Nazi dictatorship. And, as we shall see, Neumann's take on the law of the -
than his account of its economics.

Third Reich was even more problematic

RADICAL LEGALISM

anms dismissal of The Dual Stale, Fraenkel was kind in

Despite Neum
fact, he was downright effusive

his public assessment of Behemoth. In
in his praise for his former business partner. In a review for the Neue
Volks-Zeitung, published on May 16, 1942, Fraenkel elevated Neumanis
book to the status of an instant classic, declaring it an “encyclopedia_i
of National Socialism”* He applauded the
image” (“ungemein klare Réntgenaufrnahme”) o

“remendously clear X-ray
f the dictatorship that bis
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frien‘d had supposedly produced.® But Fraenkel was not shy either about
malung his reservations publicly known. He chided Neumann for the
excessive amount of descriptive material that he felt cluttered Behemoth
Fraenlfel bemoaned that Neumann had repeatedly given short shrift t(;
essel}tlal questions and pursued marginal matters instead. Fraenkel’s
verdict: Neumann had failed to craft a full account of the dictatorshi

As Fraenkel saw it, Neumann had succeeded in analytical “decljc;n-
struction” (“Zergliederung”) but struggled to paint “a uniform picture”
(“einheiﬂi::hes Bild™) of how the Nazis ruled.® Fraenkel also criticized
Neumanns .inattention to what some today would call the dynamics of
~ contention in the Third Reich.¥ In particular, he wanted to know more
abput the normalization (“Veralltiglichung”) of Hitler rule, the mech-
anisms and processes by which it became embedded in the fabric of every-
day life.®® How exactly, he asked, did the Nazi revolutionaries and ﬂ}:e
bureaucrats of old come to terms with one another? And by what means |
e-x'a_ctly did the barons of industry and Nazi careerists manage to find
common ground?¥ To Fraenkel’s frustration, Neumann was silent about
all__of these matters. There was too much macro-politics, not enough
micro-politics, in Behermoth for his liking, The picture that Neumann
pﬁa'sented of the Third Reich was uniform because he had painted it in
'o'acli strokes, with little attention to detail. This lack of nuance is hard to
miss in Neumann's analysis of law, in which he caricatured the institution
in unhelpful way. The difference in approach by the onetime business
part q_s_requires some unpacking, as it speaks to the larger debate over
the relationship between law and morals in the study of the Third Reich
1ann and Fraenkel worked with two competing concepts of ia“;
mann, the law of the Rechtsstaat was a discrefe variable: it coulci
tak_f.:jon two values. This dichotomous approach ran counter to
Is: c.oncept of law. For Fraenkel, the law of the Rechtsstaat was
1! .u'qus variable, that is, an explanatory factor that has an infinite
im| .er_:__qf possible values. Fraenkel allowed for the conceptual and
plncalzpc')ss.ibility of degrees of Rechisstaatlichkeif. He was interested
ly: existing varieties of the Rechtsstaat. By contrast, Neumann's
sstaat was not an analytical but a normative category; it revolved
”_:ubstantive definition of law that conjured a legal utopia. It was
'to:realize the original promises of enlightened liberalism, and
‘_c_anse_ to the formal emancipatory claims of liberal thoug,ht Foe
.dtj’glan-K.e.lly phrased it, Neumann “wished to radicalize the

: ff_tec_hr.lif:al rationality, a type of rationality that, from
of critical theory, benefitted only the haves, not the
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have-nots.® This aversion to formal rationality helps explain why he,
derate Fraenkel, saw no value in think-

unlike the ideologically more mo
ing about the remnants of the Rechtsstaat.”” Neumann took Weber’s

argument about the dark sides of rationality to its extreme, seeing dis-
enchantment wherever he looked. Given these assumptions, law to him
was “nothing but an arcanus for the maintenance of power.’>* He was
convinced that Carl Schmitt's theory of decisionism (which Schmitt
abandoned in 1934) amounted to an accurate portrayal of Nazi legal
practice.” It 1s therefore not surprising that the account of the Third
Reich in Behemoth included a dystopian portrayal of law. Neumanm's
cally related to b

bleak rendering of law is logi is classification of the Nazi
polity as a non-state: where there was no state, there presumably could
not be meaningful law, as he used the term. “The system of coercion

ander Hitler's rule is instead [...] a structure of direct and institution-
ally fluid compulsion, which lacks both the sovereign authority of uni-
versal law and the unified character of a rational state”*® But not everyone
looked at Nazi law the way Neumann did—least of all Fraenkel.

Gray Law

Where Neumann §aw uniformity and sameness in the law of the Third
Reich, Fraenkel noticed diversity and variation, complexity and con-
tingency. Not content to paint in broad strokes only, he saw the value
of applying a finer brush. Unlike Neumann, the émigré, Fraenkel, the
practicing lawyer who had stayed behind in Hit
eight years in a “gray zone” of sorts. In Primo
which 1 am mindful to not overstretch, it describe
treme that any victims of Nazism
to have no right to judge those th
of the gray zone out of its original
universe for which Levi had invented it—and apply it to th
law, it brings into view a poorly understoo
everyday life under the Nazi
Reich, at least for some its victims,
sword and shield. Fraenkel was one

like {he concentration camp, was an i

e dehumanizing racial ideology that serve
933--1945, outcomes Wwe

at did.5 If we take the metapho

dictatorship: that the law of the Thir
d as a valuabl

occasionally serve
of those victims, To be sure, th
law, averted moral universe. A
yet, despite th
cipal ideational foundation in the period 1

not always predictable. o
Where Neumann. and Radbruch saw only black and white—law

Jawlessness—Fraenkel qoticed shades of gray. He was 2 quintessent!
theorist of gray law. He saw for himself, especially in the early years of !

ler’s Berlin, existed for
Levi’s use of the term,
d a reality so ex-

who have not experienced it are said

context-—the concentration camp-_-;
e realm of -

A aspect of the violence 0

d as its prin
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d1Ftatorsbip, that the law (as well as the state in which it was applied
ahvc? and in reasonably good condition, all things considered, Pél‘ o e
Nazi onslaught on the Rechtsstaat™ It would not have occu;: e;pite t‘he
to conclude, as Neumann did, and much later also Hannah Al;e ctlo o
a xlmn-state was governing the dictatorship and that law had i ctih o
ex1st.‘ Negma‘nn’s was a world of certainty, one he felt com ellecc;ejse ©
. ture in 1.)1nar1es—n0t unlike Carl Schmitt whose work he goth dO tred
- and reviled.¥® Unlike his friend, Fraenkel allowed for ambigui e
existence of institutional hybridity. tguity and the
L Out of necessity, Behemoth was the result of desk research. Wh
: Net_l.mE.mH tfaok to be the state of law in the Third Reich was a ﬁ ,
q_f_ his imagination. Neumann’s ideologically derived assumptio gngent
W t mad{e th'e world hang together in the 1930s blinded him}:o tillles aa.(l)' o
of: . u:t.l.l.o'ntanan rule—in economics and in law. His progressive ?e o
dg:.r_nmed the empirical validity of his argument. Because Th %VOY
State grew out of participant observation, Fraenkel was more aitu m:i[
| @_N?gmann to the many different and contradictory roles that 1;9
P_laYEd' in the transition from democracy to authoritarianism and £ o
uthe arianism to totalitarfanism in interwar Germany. o
Ttis i On_"i'c' t.l:l.at Neumann, the consummate lawyer, sh;)uld be reme
et_t_mg the law wrong.® And yet | am not the first scholarr?(;
n his empirical understanding of the law of the Third Reich
'tl_';xe concept of law that underpinned Neumann’s sweepin
:Joachim Perels, for example, has faulted Neumann for e Iilattg-
icep __.c_)_f law with statutory law. He derides Neumann’sthin
ns: that the institution of the “general statute” (“allgemeines
___ed the “fundamental form of law” (“Grundform des

ﬂ.._the_p;_::eti‘caﬂy wrong” (“theoretisch falsch”), according to
s the important point—self-evident to law-and-society

p_rld over—that law’s intended function is not always th
aw actually serves in politics and society.” A p}:eccunc}c;i'\fec;3
ther artificial” understanding of law, one that mostl);

a-model for “moralizing commentary” rather

J: sticated socio-legal scholarship.

o l_;:)_n ic._a:.r_xfd__Praenkel 'at one point had a very similar

e gds. % E au’;hor_}t_ar_lan legalism. But divergent tra-
 encs. 1qgraph1¢s account for what Alfred Séllner

Nel anps rapid theoretical radicalization after 1933.%
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A sense of impending doom appears to have persuaded Neumann to fun-
n of law in society. He gave

he pature and functio
al gloss® 'This widened

damentally rethink t
«yeber’s views on legal development 2 radic
him and Praenkel. For
which

considerably the intellectual distance between
Fraenkel remained beholden to Weber's concept and theory oflaw,

is why, according to Wwilliam Scheuerman,

Neumann harshly criticizes Ernst Fraenkels [The] Dual State, which antici-
pates many features of Neumann's own study but insists on dualistic face of
Nazi Jaw [...]. But like Weber, Traenkel believes that capitalism presupposes
2 high degree of legal regularity and, hence, some Seatures of the liberal rule
of law. Insofar as German fascism remains capitalist, Traenkel concludes, it
preserves certain rminimal characteristics of modern legal rational authority
that can be identified in the sphere of private law. Tn contrast, Neumann

traces the disintegration of rational Jaw to the socioeconomic sphere itself.
Consequently, Neumann must embrace a more radicat and disturbing pic-
ture of the Nazi legal order than his friend and colleague.®

Marx to Fuller

To the extent that Fraenkel wrote like a Weberian, Neumann's style

resembled that of a Marxist. Fraenkel compare
ideal type, Neumann to an ideal. Because

correspond to his preferred idea of state, Neum
clusion that seemed Jogical to him: he denied that the racial polity was

state at all. “[T]t is difficult to give t
*68 Neymann reasoned in an:

into a bargain
to the concept of law: “If general law is the b
atio, then we mus

not only voluntas but also r
in the fascist state. Law, a$
sovereign, is conceivable only
generality is not possible in a socie
In some respects, Neumann's posit
which T critiqued in the previous
was only concerned with the gener:

alogous fashion when it cam

if it is manifest in gener
ty that cannot dispense with powet.

W

al thrust of law, not its particul

Neumann and Radbruc
cerned with the empirical validity of their far-reaching claims. Wh

imost anthropologists of law would operate with a broad concepti
what law is, and what it is not, Neumann began and ended with a pr
ceived, reductionist notion of this complicated phenomenon. To be,
serving of the name, a Rechtsstaat, for Neumann, had to be a progres
Rechtsstaat.” He enumerated its defining attributes in a key essay, 1
of Natural Law]’ published in 1939: “the generality of law, the equali

d the Third Reich to an
the reality of Nazi rule did not
ann drew the only con-

he name state to four groups entering

asic form of right, if Jaw is
t deny the existence of law

distinct from the political command of the
al law, but tru

ion anticipates Radbruch’s fo_gmlj_lé'},
chapter. Like Radbruch, Neumant

h were meta-theoretical thinkers not overly con
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men, the prohibition of individual legislative decisions, the impossibili
cu.C I:etro,factive legislation, especially in penal law, and an inde Enden: }tY
diciary. 7-3 The list is reminiscent of an influential postwar perI; ectiveju-
the relationship between law and morals: Lon Fuller’s ar me t ab 011
the inner or internal morality of law. ument Shout
In his 1965 book The Morality of Law, Fuller, a professor of law at
Harvard Law School, introduced a procedural concept of law foundad
ona secular version of natural law theory. It revolved around eight © r'e
. ciples of legality” which, Fuller wrote, embodied the moral egssenﬁem;"
. the rule of law. They demanded, inter alia, that legal rules be suiﬁcient;)
generai, publicly promulgated, prospective, minimally clear, relatively
co_ns‘tant,' and administered in a predictable fashion.” Fuller’s Ij:)hiloso h)-z
al inquiry, directly inspired by Radbruch’s formula and the case of I:h
"ﬂ'urd Reich, cast doubt on the Jegal quality—the “lawness”-—of Nazi laV:
But niot everyone was convinced that the issue was an important one to' |
_explol_'_e. Ronald Dworkin was among them: “{Fuller] asserts that to the
tto .Which lawmaking is subject to internal immorality of the sort
ommon under tyrannies like Nazi Germany, it fails, and its product is
> xtent less law. Fuller has toiled in this vineyard before. He shares
with many an obsessive ambition to lessen the horror of tyranny by argu-
g | mt?h ana.rcgy, or at least partial anarchy’”® Neumann is gZilel;f
y this ambition. His radical legali
e ah fllowed o Wak:g istm paved the way for Radbruch
ee theorists proved more comfortable with the puri i
t 'thg reality of history—to the detriment of enfpiri?;olir?;i—
g fi.here is no available shortcut of the sort Fuller assumes,”
ointed out: “|Alithough we should certainly agree that som,e
outrages involving secret legislation, or retroactivity, or what-
50.cases in which an attempt to produce or apply law must
gp:ort, it would not follow that every such outrage, or even
ich trages, have some effect on legality. Nor would it follow that
any connection between the gravity of the moral wrong and the
_ eg_al‘ impairment involved?”” This echoes the observation
 with which I opened this book: “The claim that no legal

_ n;s’f;clglu}exp’l_icitly the case of Nazi Germany, calling into
only Fuller's—and thus Neumanns—conclusions about the

i g(_)ve'f'ni:n.'ent dressed in legal forms and vocabulary
Fullers [..p.rlnuples of legality] that it falls below the ﬂiresgoid
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s the Nazi governmental system is a case in

immoral, but also not quite law. One cannot
own in the dimensions these

of our concept of law. Perhap
point; perhaps it was not only
prove this by showing that it differed from outr
[principles of jegality] present, To prove it one would have to refine and to
some extent calibrate the concept of law formed by the [principles] and then
document the application of this concept to Nagzi history. I doubt that the
game would be worth the candle, or that this calenlation serves any import-
ant purpose. 1 regard most arguments as to whether the Nazi system was
“law” as having little point. But the conclusion that it was less law than outs,
on the basis of Fuller’s argument that because it had more retroactivity it

mmust have been, is in addition illo gical”

Fraenkel’s litigation experience in the Third Reich illustrates the power of
Dworkin's theoretical argument. Douglas Morris recently surveyed halfa
dozen of Fraenkel’s Nazi-era cascs. He finds that “[ijn representing polit-

ical defendants, Fraenkel assumed a hard but not hopeless task. Political

prosecutions usually yielde »79 Although his

d convictions, but not always.
court cases informed Fraenkels argument in The Dual State, he did not
rely explicitly on any of them in support of his argument.® They none-
theless provide evidenc

e for his theoretical claim that law and lawless-
ness existed side by side——albeit to different degrees and in changing
permutaﬁons—during the span of the dictatorship. As Morris writes,
“Using their skills as legal technicians, lawyers on occasion could turn
[courtroom] procedures [...] to their clients’ advantage® On occasion
they were even able to “challenge i

brutality but also National-Socialist deceit’
ly years of the Nazi dictatorship,

lections from the ear
was a legal trainee in Berlin, bear out this finding:

*82 Sebastian Haffner'’s recol-

{n the Kammergericht, the highest court in Prussia, where [ worked as &
Referendar at that time, the process of law was not changed at all by the
fact that the interior minister enacted ridiculous edicts, The newspapexs
might report that the constitution was in ruin
the Civil Code was still vaid and was mulled over and analysed as care-
fully as ever. Which was the true reality? The Chancellor could daily utter.
the vilest abuse against the Jews; there was none the less stitl a Jewish
Kammergerichisrat ( Kammergericht judge) and member of our senate who
continued to give his astute and careful judgements, and these judgements
had the full weight of the law and could set the entire apparatus of the stat
in motion for their enforcement—even if the highest office-holder of tha
state daily called their author a “parasite’, a “subhuman” o a “plague’. [3)
I must admit that I was inclined to view the undisturbed functioning .o
the taw, and indeed the continued normal course of daily life, as a triump

over the Nazis.*

n court not only National-Socialist

during which he

. Here every paragraph of .
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‘What Haffner, who left Nazi Germany for Britain in 1938, the sam
as Fraenkel, described was nothing other than a bifurcat;:d state aezee:i
st‘ate. The glimpses into the workings of the Kammergericht that ,h .
vided ta:e sugdgelst:}}re of more institutional continuity than Neurfxgr(:’;
non-state model allows. Though he did not use ' i
Ianffner’s sketches of everyday law point to thescol-:;a:fsli(zlci :)(?:1 1;1010%7’
tive sta.te and a normative state, at least at the outset of the dic’ca.t]ire;(?ga;:1
An inductive thinker, Fraenkel was the methodological o po:ittlap‘ f
Netumamll.. He quickly developed a knack for ideographic reasgnin ——9
spite of his professional training as a lawyer. Although he took cong s
| very seriously, Fraenkel was less hung up than Neumann on perman(;;}:}fs
fixing the 'meaning of terms. Ever the careful student of Weber, Praenkyl
.p_ut the still relatively new ideal type method to use, albeit im, licitl Ie
The Dual State, he used the conventional, positivist understandli)n og 1 .
that was dominant in his time as an analytical standard against xfhicha:v -
measure the everyday life of Nazi law. Instead of thinking in binaries a(;
feumann was wont to, Fraenkel embraced a non-dichotomous appr();ch
- meaning of law. This intellectual flexibility meant that he was well
‘equipped to theorize innovatively about institutional hybridity and li
tates when it mattered, an ability that Neumann lacked "
: Neumann's view, law had “concealing functions” and V;ras thus epi-
.:};«_e f)mena.l: “Law is now a technical means for the achievement of s .
ifi po}jﬁcal alms. It is merely the command of the sovereign. To tlf_
en .ti:lfl Juristic theory of the fascist state is decisionism. Lagv i.s mereils
rcanum; dominationis, a means for the stabilization of power”s};
an Wag_‘not wrong, of course. Fraenkel had already made a simiiar
h revious year. It did not follow, however, that all law was re-
¢ szaf:'nlge.l showed not that some core of the normative state was
e t t‘he prerogative staFe but rather that the normative and pre-
tive states m‘ge;acted dynamically with each other within a dictator-
- E]'mﬁoi;?;ie clear th:at the dual state, taken as a whole, that is the
Spsron 9 th:t ;(.)rnl;;aqve and p'rer_ogative states, had replaced the
2w, and tha ']:hils' atillonal—Soaahst dual state had been conceived
il _uséflsﬂlstw y I speak of the remnants of the Rechtsstaat.
ey ; convey my argument that although in Nazi
Lemmat e ech‘tss{aat as such was over, some of the norms
tutions asso: ated with it survived, if in heavily circumscribed
on .._‘IBC} o matter, structuring politics and society on the
o hlEr g.c.)meﬁimes the legal system had the institutional
- cgu ardians intended, at other times it produced unin-
es,._. including some that undermined the dictatorship.
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This brings us back to Fuller who believed that law existed on a con-
. Neumann, by contrast,

tinuum and thus was always a matter of degre

was a far more categorical thinker. Where even Fuller was willing to
see gray, or degrees of Rechtsstaatlichkeit, for Neumann the question of
the law of the Third Reich was a black-and-white issue. Thinking about
remnants of the Rechfsstaat was anathema to Neumann, which explains
his vehement critique of The Dual State: cither law was both formaily
and substantively rational, or it did not qualify as law at all, Even a curs-
ory look at Fraenkel's experience as a cause lawyer in the 1930s suggests
that Neumann missed the trees for the forest when it came to Nazi law.

Fraenkel's court appearances alone lend credence to the notion that in the

early years of the dictatorship “defendants could still counter National-
ooms”¥' As Morris writes, “At least for

Soctalist arguments in some courtr
a while, the normative state provided a place where National-Socialist
d not launch a counter- attack”s®

opponents could speak, even if they coul
This anecdotal evidence, in conjunction with more comprehen-

sive data on the law of the Third Reich now available, indicates that
Neumann overstated his case when he claimed “[tlhere is complete
agreement in the literature that the law is nothing more than the
command of the Leader™ No such agreement existed. But not only
The Dual State, even some of the empirical data in Behemoth itself
contradicted Neumann’s assertion. Consider the following example.
Immediately after stating, not incorrectly, that “[t/he main function
of National Socialist law is to preserve racial existence,” Neumann
conceded that the regime’s instrumental use of law was not abso-
fute. Even at the time of his writing, in 1941, Neumann held that the
Nazi machinery of law had “not yet fully developed” its principles
and practices; “The law is still in a state of flux, the judiciary not yet

fully synchronized. The trends are unmistakable, however, and dur-
ing the war, the law ceached its full development as an instrument of

violence™ This interpretation is nearly identical to Fraenkel’s, whose

account Neumann dismissed so cavalierly.” .
But Neumann was out of step with the majority of practicing law-

yexs, not just with Fraenkel. Welmar-
Neumann's claim that the existence of “caleutable and predictable rules”

5

of law as well as of legal “competences, ]
constitute prima facie evidence of the continued operation 0

of the Rechtsstaat’® The vast majority of them worked with a more con:
Neumann. To conceive of the.

e terms was the norm in
ation and destruction of
aded Neumann to deny the existence of

servative, procedural concept of law than
Rechtsstaat in procedural rather than substantiv
the early twentieth century. Inasmuch as the neg
some of these procedures persu

era lawyers were not convinced by

-urisdictions, regularities” did not:
f remnans:
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law—to extol the end of the Rechisstaat tout court—not everyone agreed
that the deformation of law was akin to its destruction. As one coftem-
porary of Neumann's wondered at the time: “Must we really say that a
bottle is empty when the labels at our disposal cannot propezt gescrib
its contents?”” Neumann answered in the affirmative, Fraen){(el in ’(he
neg;_ati\re:. With Behemoth and The Dual State the two friends wrote come-3
peting titles, arriving at diametrically opposed answers to the question of
whether the law of the Third Reich mattered. °
_ Neumann and Fraenkel occupied different positions on the analytical
spectrum of their time, Whereas Neumann looked for macrofoundations '
: of the Nazi dictatorship, Fraenkel appreciated that mesofoundations as
¢ll as microfoundations also had to be factored into any explanator
ccount of Nazi rule. While not entirely innocent of a reductionist read}j
ng of reality, especially of the economics of dictatorship, Fraenkel b
and large avoided the crude holism and functionalism that characterizezlr
-Neqmann’.s. argument in Behemoth.** Instead of singling out supraindi-
dual (_entlties and aggregate evolutionary patterns as the sole drivers of
ptl}@;itarianism, Fraenkel was attuned to what political scientists call
tructured contingency, that is, situations in which agents act voluntaris-
tic y. but within the limitations imposed by structural constrains.* It is
Tess deterministic version of Marx’s adage in The Eighteenth Brum'aire of
ouis Bonaparte, where he famously proclaimed that

v 11 take their own history, but not of their own free will; not under cir-
.};msta_'nces they themselves have chosen but under the given and inherited
circumstances with which they are directly confronted. The tradition of the
dead generations weighs like a nightmare on the minds of the living.™

- of Marx, the difference between Neumann and Fraenkel is
not dissimilar to that between the author of The Eighteenth Brumaire
is Bonaparte and Alexis de Tocqueville”” Whereas Neumann, in-
d by Marx, was beholden to historical materialism, Fraenkel, lik’e de
ueville, was a historical institutionalist avant la lettre. Initially united
mzh mer’s faith in the liberating potential of progressive legalism
_.cl and Neumann came to stand for two opposing tendencies ir;
ell _._t_ual resistance to Nazi dictatorship: Neumann's was marked

dis nCh__ari:t_ment with each others’ responses to the challenge of
emarkable considering that at one point the two of them
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One of the most remarkable aspects of Behemoth is the fact that much”
of it betrayed Neumann's long-standing thinking about the nature of the
Third Reich. To some extent, in Behemoth, Neumann repudiated ideas that
he himself developed. In other words, a noticeable tension runs through
Neumann's treatment of law. Or, as one reviewer put it, “Dr. Neumann
seems at times not too convinced of his own thesis”® This tension tells
us a great deal about intellectual affinities between him and Fraenkel--

common points of view that their famous books at first glance conceal.'”
For it turns out that the principal conceit in The Dual State—the idea of
institutional hybridity—has intellectual antecedents in Neumann’s pre-
war work, and even resurfaces in Behemoth. Like Fraenkel, Neumann saw
a dual state at work in the Third Reich. He, t00, believed that the Nazi

state was a schizophrenic institutional creature—a hybrid comprised of

independent but mutually constitutive halves. Here is Neumann himself:

42

Two notions of law must be distinguished, a political and a rational notion.

In a political sense, law is every measure o
its form or content. Declarations of war and peace, tax laws, civil laws, police

measures and court attachments, court decisions and legal norms applied in -
the decisions, all these are law simply because they are expressions of sov-

ereignty. Law is then will an
the other hand, is determine

by its origin. Not:

d by its form and content, not

every act of the sovereign is law, Law in this sense is a norm,
by reason, open to theoretical understanding, and containing an ethical pos-

tulate, primarily that of equality, Law Is reason and will.®!

In the section immediately preceding

Neumann, although refusing to call the tr
knowledged that a legal way of doing
Germany:

The average lawyer [...] will point out that hundreds of thousands, perhap

millions, of transactions in Germany are handl
and predictable rules. That is true. Any society based on 2 division of Jabo!
will necessarily produce competences, jurisdictions, regularities, which giv
the appearance of a functioning legal system. Traffic must move to the righ

orthe left; houses are tobe painted green or white;

raise this o that fee, These and thousands of other questio it}
tate—the $.8., the S.A. and th

rationally, even in the so-called “prerogative” s
Gestapo. But they are, in the words of my late teacher Max E. Mayet, “cilus
ally indifferent rules” of a predominantly technical character.'”

The discussion is telling, For Neumann, “culturally indifferent rul
predominantly technical character” were not law, did not qualify
But even he conceded that “the average lawyer” would di '

f a sovereign power, regardless of

d nothing else. The rational concept of law, on

comprehensible .

this theoretical discussion,
ansactions by their name, ac-
things nonetheless existed in Nazi

ed according to calculable -
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zél(?sjsfhagding aolféiiw.fl:raenkei was one such lawyer. He had no illusions
. morality of Nazi law, but he was cognizant that law i
?nnt]gji;r:aslf jfﬁ ste:ige fox:, S(?cial interaction even when it is ;ziléa:?;
o 19334945'00 ed with inhymane content, as was the case in the
il i, Ho s g deve, ot 6 coiousshout the el world
His “England problem” illustrate; the o ilil’ 133‘133 e e
show*p tlllat Neumann, lilke Weber before i?m,tvreiielcliofrf {‘ui:::freu };;»S
descriptions of actual judicial practice” in order to sustain em irig rzlallia i
: th.e context of the common law, his theoretical argument aboufth qener.
: i:z ;);f‘irag tfilrfc he g;ac:l[{lieveioped based on his personal experienfegi;nti;:
o v tradition. e farget of Cotterrell’s critique is the publicati
in: English of Neumann's 1936 doctoral dissertation, “I S—
.d_f’the Rule of Law;,” which the émigré scholar ézﬂni);;tetht (t?ifevima;l o
s;hool of Economics and Political Science under the supervisi - (and
qcmgnstrable influence) of Harold Laski,'®® In it Neum:Ia).nn ;10111 >
i qtllintessentiai argument about the function of iaw in socie e(‘:; 0516 \
r}bed a historically transcendent efhical function to ge Zi . y
dless of empirical context.'*® gencral " re
it umann is forced to claim,” Cotterrell points out, “that despite all
t nal differences there are no significant function;l «;1ifferencl;J sb
een the common law and the continental code systems inso? "
both rrespond to the political, economic and social order :)f th om.
e‘ﬂtwe:.sr;:c.if:ty.”107 1t followed from this that “both kinds of le af (‘;Oén ,
> be seen as rational in the sense demanded by the rule (g)f 1&1»;”5;E
rqbl_:sgt,- howe\«?er,. is this: the historical record does not supp;ort
:éano--i' q.:lglm. His 1diosy1;1cratic interpretations of institutions such
Octrine of stare decisis bespoke an incomplete grasp of the his-
_1i?§t1ce of the English rule of law, which Neumann erroneously
Wéb‘er’s_.: e scl) many others, \fvith‘ that of the German Rechtsstaat.™
e typology of law, which informed Neumann’s classificator
the q‘?mon la.wi of England “is ‘irrational’ rather than formalh};
':f-'foffﬁ ain empmcg}liaw-ﬁr‘ldmg rather than the systematic elab-
of formal concepts™® Despite admiration for Neumann’s oeuvre,

<«
@

;fsm qf The I.Qule of Law is ultimately confused and un-
e (;;threﬂ }s to be believed, Neumann’s concept of law
Bl _t_a.nde ];éomts out that even though Neumann declared
o aﬁt":}lf s {called Generalklauseln in German) “in the
ite: 1t _'_etlcai to the rule of law,” such open-ended legal
he o p?sxte effect in England where they contributed to
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12 But let us retarn from England to

Germany, where Neumanm's argument about general law has also been
challenged. According to Ulrich PreuB, detailed and empirical stud-
ies have shown the institution of the statute—defined as an abstract
and general norm—never enjoyed the kind of standing that Neumann
attributed to it. Preuf® has disputed that a strong, let alone widespread,
theoretical or empirical commitment 0 general law ever existed in nine-
teenth century Germany. He concludes that Neumann mistook “the loud,
liberal propaganda of pre-constitutional times for [...] social reality”*"
My larger point is this: Had Neumann had the opportunity to delve
into the thorny thicket of Nazi law, the chance to experience for years
on end the everyday life of dictatorship, he would have found incon-
trovertible evidence that aspects of the law, regardless of its fractured

nnce, mattered in the Third Reich. It enjoyed facticity; it had an
ced innumerable institutional effects, in-

stwar Germany's Federal Constitutional

Court confirmed.!* The law of the Third Reich structured politics and
society, not all of politics and society, but a significant chunk of both, It
did so prior to the war but also in diminished form throughout. By writ-
ing law out of existence as a structural parameter to choice, Neumann

did a disservice to scholarship about the nature of Nazi rule. He re-
tarded the production of knowledge about the transition to, and con-
solidation of, the Third Reich by clinging to an ideologically charged

way of seeing the world.*?
If the institution of Nazi law was as i
claimed, why did a group of courageous Gertnans, fully aware of the on
going destruction of the Rechtsstaat around them, scize opportunities t
resist the rise and expansion of the prerogati
the Third Reich? Though their number was sh
less jurists,” as a 2017 study con
Ministry of Justice christened them,
to fight the Nazi dictatorship by legal means.
and reflective, these jurists were

been as pervasive as Neumann
as futile from as early as 1933 as he implied, would these attorneys a

judges have chosen to engage in kamikaze legalism? The most princip
ones would likely have done: out of human decency 0
to their vocation. But is it reason

have been willing to become martyrs
by the archival evidence, most of Germany’s resisting jurists acted st

tegically, not wantonly. They pursued a strategy of lawfare.!'” It was n
naivité but a clear-eyed assessment of the promise—and limits—of 1€

the advancement of the rule of law.

appeara
empirical presence and produ
tended and otherwise, as po

nconsequential as Neumann

ve state in the courtrooms of’
amefully small, these “fear-
ducted under the auspices of Germany’s
risked their careers, some their lives;:
us Highly accomplishied:
no fools. If the state of lawlessness had

claimed, the pursuit of legal resistat_l_éé.

r a commitment

able to assume that the majority W uld
for an impossible mission? Judging
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resistance in the evolving dictatorshi
ship that pe
lawyers with a cause. P persuaded them to become

SLAYING BEHEMOTH

B At the fiawi'x of his life the Holocaust historian Raul Hilberg had
. complaint: “[O]ne can pick up a work of even a thousand ages ‘tl?
two thousand footnotes, presenting a compiete assessmeﬁt gof ;Iﬂ i
Germany, and not find Neumann in any footnote”® These wer ?}Zl
. grapeful.words of Neumanns star student. As a Ph.D. candid it ;
_ :(;J_olumb.m University in the late 1940s, Hilberg fell uz'ld.er the s ali a;
h_zg charismatic supervisor."® It was there that Hilberg laid the f()lzle]fldo
ions .for what would turn into the first institutionalist interpretati -
o_f_'::.the Holocaust—the three-volume The Destruction of the gum 6011
]ewsm The publication inaugurated a functionalist (or structurfl'atn
approach to the study of Nazi Germany, one that influenced hi tIS !
: ‘:s}_ﬁ_'pm Hans Mommsen to Christopher Browning,'?! However, Dace
IﬁI:llb_e.t._’g.,.'Behemoth is not at all underrepresented in scholarshi c: P?}:e
Third Reich and never was. Quite the opposite: Neumann's the;ot;
ha alwgys enjoyed a prominent place in that literature—arguably to
prominent a place: “Neumann was so overwhelmingly successf}tfﬁ io
mpt [to lay bare the character of the Nazi dictatorship] thar’i
e th is recognized, even today, as the first comprehensive inter-
etatwrl-gf;_f National Socialism, a work which has served several geri
‘;gs;?fzczhers in contemporary history as the benchmark for
_xtra_c:;dinary reception of Behemoth has cast a long shadow
e as-qther, better stgdy'lof Nazi dictatorship— The Dual State.
e nq_lf:_nt of scholarship, it has distracted from key parts of the
thlS scaries‘t of bodies politic.”®® Hyperbolic assessments like
_‘511_3 il;?d ‘Fhat it did. They came quick and fast in the wake of the
> ;?1[;5 f}t gaxﬁder at tlllese reviews helps us understand why
e ani,{ ” fz ;: :Sizlong list of shortcomings that I have identi-

' Lo_cus Classicus

! B_efzc%h*.ioth was greeted with fanfare. The New York
e ;gljj;tllsied the book as “a scholarly and brilliant study;”
rer:for. e Saturday Review of Literature was certain that




46 Behemoth and Beyond Slaying Behemoth 47

it represented “by a wide margin the most {lluminating and the most
learned analysis yet written of Nazi political theory; of Nazi economics,
and of the Nazi social order,” one that offered “an intellectually exciting
experience of the first opder” In his estimation, the book was quite
simply “dynamite”** Learned assessments quickly followed on the heels
of the popular reviews. In August 1942, Oscar Jaszi credited Neumann in
the American Political Science Review with having produced

_ C. Wright Mills, the American sociologist, wrote a paean to Behemoth
in the“Partisan Review,"? He saw in Neumann a radical brother-(i)n-
arms: The analysis of Behemoth casts light upon capitalism in democ
raaes_. To the most important task of political analysis Neemann h -
contributed: if you read his book thoroughly, you see the harsh outli o
of possible futures close around you. With leftwing thought confused ne;
split and dribbling trivialities, he locates the enemy with a 500 watt gian
~ And Nazi is only one of his names."'* The tone of Mills's extendedare.
view is adulatory throughout, despite minor gripes. He hailed Neumanre’-
book as “a fresh intellectual act” and "2 definitive analysis” of Germamn’S
descentl into violence. But he appreciated even more its universaiizir}is
“rormative argument, to wit: the moral warning that Behemoth containeg
out the economic origins of dictatorship elsewhere: “Franz Neumann’s
“is'niot only the most important book to appear about Germany; it is a
17 .(_).n;ribution to all leftwing thinking today. His book will mo"v:e all of
; ;gheereepj; iltee\;%i 4of analysis and strategy. It had better. Behemoth is
_ Ihg:.-:-.adulation is not difficult to understand. “{T]he more conjec-
tural frame. {of Behemoth) fascinated younger political writers suclla as
‘Wright Mills” who were clamoring for “a fresh, unhaclme! ed start
i [ ¢] leftist diagnosis of trends that were not limited to Gerirnan ;s
he‘mo’th_was a highly policy-relevant book, as we shall see in morey;ie~
‘moment. What Mills’s review makes abundantly clear is that
_mofh-was also advocacy-relevant. Years later, in his bestsellin The
gwal__l'magination, Mills reiterated his earlier praise and uppegd the
hy n hé‘compared Behemoth favorably to another influential mid-
reatise: Talcott Parsons’s The Social Systemn. Mills was convinced
h‘ad misunderstood the structural determinants of Nazi dic-
S 3 ﬂlerefore urged readers to turn to Neumann’s rather than
onss loc s_.classic”us: “[Olne Behemoth is worth, to social science
r ; .ys.t.ems. l”f" Ironically, given my argument about Bekemoth’;
i ___ret_l_cal-,: empirical, and methodological foundations, Mills pre-
_.eh__ ‘mo;h'as a “truly splendid model of what a structural analysis
torical society ought to be ’
ing le of the aforementioned book reviews mentioned The Dual
nich ha.d. appeared in the previous year, Within the span of twelve
el oths historical materialism had supplanted Fraenkels his-
tlltl..or_lah:sm as the modal approach in the theory of dictator-
're;;h1ng-consequences for the study of the Third Reich
e thgt critical voices could not be heard. They existed'
Qt}t. by those who, like Mills, heaped praise upon
pecially circumspect in his assessment was Moritz Julius

development and present function-
flood of literatuge DOW COVETINgG the
od, there is no treatise which offers

an almost encyclopedic survey of the

ing of Nazi Germany. In the enormous
most spectacular dictatorship of our peri
such an amount of facts and critical evaluation as does this one. Itis not too
much to say that there is 0o single aspect of the German problem to which

the author does not contribute some important facts, interesting sidelights,

or a new hypothesis."™

Harvard University’s Paul Sweezy chose equally ebullient prose: “Franz

Neumann's Behemoth is unquestionably the best work on the subject that
has yet appeared, and it sets a very high standard for future writers to
live up to. [...] Neumann has given us the first genuinely scientific in-
terpretation of Nazi ideology in terms of the antagonisms and compul-
sions of the system as 2 whole In the Review of Politics, Waldemar
Gurian was convinced that “No student of political and social trends of
our time can afford to let this book go unnoticed,’ and George Sabine,
in the Philosophical Review, declared Behemoth to be “one of the most
thorough and judicious accounts of National Socialism so far produced.
[...] The treatment is in all cases as thorough as the space permits and as

objective as is possible under pre pas

sent circumstances. -
Economists, too, took note. From the University of California at
Berkeley, Robert Brady bestowed

plaudits in the American Economic,
Review: “The careful reader [.. ] will be richly paid for the time he invests
in Behemoth, not only for the grasp it will give him of the [N]azi syster
as a whole, but also for the profoundly disturbing parallels it suggests
to developments in other sections of the world—not excluding many f
those at home.”"?’ For Brady, Neumanrs treatise represented “by a lar,
margin the most powerful an

d masterly exposition of the origin, fun
tions, and outlook of the [N]azi system yet to appear in pri

nt”** The
reviewer for the Political Science Quarterly, despite some msgivings
acknowledged that the volume provided “a far better insight into what
has been happening during these nine long years of Nazi rule than the
surface observations of so-called first-hand reporters arriving from the
Reich?*! But one review stood out for the lavish praise that it heape

ypon Neumann's analysis.
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zr;itiglthnal variation across space, time, and Nazi organizations.'*® The

“rathe(r)g;:l;;cwp. H.tPegg accordingly was not persuaded by Neumann’s
ous attempt to make National Sociali

. ¢ ialism conform to some

s:;;r (;z é\/lfgﬁslt pat.te:rn, and concluded that Behemoth was, as a result

marred Y . is cr%th}le of Neumann’s political economy of dictatorshil:;

in the review’s most damning line: “It led him to conclusions

Bonn of Hamilton College. Until 1933, Bonn, a leading macroecono-
mist and influential Weimar politician, had served as rector of Berlin's
Handelshochschule, a prominent business school where Carl Schmitt,
upon Bonn's recommendation, became a professor in 1928 In his
1943 review of the first edition of Behemoth, published in the Journal of

political Economy, Bonn did not mince his words.

He criticized the simplisti
Neumaniis inattention to conceptu

¢ reading on offer
al and empirical nuances had “pre-

and complained that

which are not irf line with the facts presented.™* The more discernin
Zmoni .the book’s many reviewers homed in on precisely this weaknessg
ccording to Charles Robson, who weighed in for the Journal of Politics.

useful contribution which his wide reading
might have made possible. He nowhere reaches the profound under-
standing of the dynamic forces at work [in Nazi Germany]. ™ Bonn was

tute assertion for argumen-

especially critical of Neumann's habit to substi
tation: “Many of the author's historical statements are but half-truths.
He does not look to history for the raw material from which he might

attempt to draw generalizations; it is 0 him a card index from which he
can get references t0 facts useful for proving preconceived theories”**
Others concurred. Writing in the American Historical Review, Dwight

Lee also thought that Neumann was “not always convincing”**" He criti

cized him for attempting “t00 much by arguments to0 dependent upon
»12 [ee noted that Neumann's “social philosophy

a preconceived thesis!

often seems t00 metaphysical and his conclusions too doctrinaire” and

wondered whether “that what might be obvious to the naked eye may

have escaped him!* Frederick Cramer’s evaluation of Behemoth in the
hed in the same direction. It panned the

Journal of Modern History pus
“qomewhat arbitrary manner in which the materials were selected ft
use” and, like Lee, concluded “[t]he author’s desire for clear-cut conclu-

sions not infrequently goads him into oversimplification.”** Paul Sweezy,
who, as we bave seen, Was generally fond of Behemoth, nonetheless took
Neumann to task for the logic of his argument, notably the social mech
anisms that were driving it: “Bureaucracy, party, army and industrialist
are all, of course, important but the crucial questions are precisely wha
are the relations among them and what role do they play in the devel
opmental tendencies of National Socialism. To lump them togeth
coordinate rulers of Germany avoids these questions; it does not ans

them”™™ Instead of opening the black box of Nazi dictatorship, Neuin

merely repackaged it.

He failed to notice or left unexplored the many contradicti
countervailing tendencies associated with the transition from auth
tarianism to totalitarianism. For someone who is credited in the
ography of the Third Reich with having laid the theoretical foundal
for the postwar concept of polycracy (Polykratie), Neumann
markably uninterested in the historicity of institutions, by which1

vented him from making the
“the author frequently makes statements unsupported by his evidence

. ?nd inconsistent with his own conclusions™# Even the Princeton hist
an Carl Schorske, a colleague ai the Office of Strategic Services (OSS(;r-
-Where Neumann was headed, in retrospect remarked rather damni 1))
thgt Behemoth combined evidence-based research and speculatio (“n'g .
qubination von Quellenstudium and Spekulation™).” ’ e
Already at an earlier stage of Neumann’s career, Hugo Sinzheimer. hi
;_r}er_ltor,-had criticized the “quick, apodictic judgments” (“rasche, a ’d 'Its
?zsche: _U_?_r__t?_ile”) for which his student, Referendar, and Assistant W,asflc; t 1—
ping a reputation.”" It would be uncharitable, but not unreasonabl Veic-
_qf:_I__B_ehgmoth as a quick, apodictic judgment in long form Neume on
_e_}_(_ci.tmg but rigid thinker. The absolute certainty Wit}:L Whichar;ln
yar}_ce'd his radical argument is astounding, especially given how mucli
nili ng empirical evidence already existed at the time of his research
iting in New York City and later in Washington, D.C.*** ’
. F_)_};Gation of the second, enlarged edition of Behe'moth in 1944
P vqu_cf_o;:le of the most damning reviews. Written by Josef Kunz of
iversity of Toledo, for the American Political Science Review no
inveighed against the famous book’s reductionist argument and i
eul tgretrospective determinism. Although Kunz acknowled eg
uman}xll _a_chieverlnent 1n data collection, he concluded that Behemgoth
b anal?; ;iz;eredt [Tlhe fe}ct‘s he gives not only present the most
e Y a 1_or‘1a1 Soc1a11§m, but are undistorted, true, com-
dre bla_ble_. Bu’g hlS interpretation of these facts is open to the most
'?1-1- atm_i-zll'xtlas'm: It is not only that he says little about the
21;1—3{ ;;3 Socialism rose to power—and this is indispensable
o mg—lbut he. su.ffers from a double prejudice: an over-
nd:d I;/Ial;}lcllst prejudice {...]”*** Or, as Gurian memorably
e; aﬂe ;ce;r;: ',I,\/Ilsfnopoly Capitalism as a kind of passe-
e z;rgnr%d of Fraenkel’s review in the Neue Volks-
ity nd: Kunz went further in their critiques than
led out Neumann for trying “too much to fit concrete
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events and theoretical trends into abstract patterns;’ and opined that “lije
would have been more simple and more satisfactory to put a stronger erm-
phasis on German traditions than upon economic systems 2155 Critiquing

Neumann’s penchant for historical materialism, Kunz went as far as stat-
ing that “the Marxist ‘economic interpretation of history ” he considered
d philosophically absolutely

to be driving Behemoth was “scientifically an

untenable?® Seven decades of research on the Nazi dictatorship have
proved both Kunz and Gurian right. Yet the passage of time has done
little to tarnish the mythology of Behemoth.

Behemoth in Washington, D.C.

Degpite its conceptual, theoretical, empirical, and methodological flaws,
Neumann's Behemoth informed U.S. policy planning for 2 defeated
Germany. The rave reviews of the book (few of the critical ones appear to
have at all registered) opened doors for its author in New York City and

‘Washington, D.C.17 As Scheverman writes,

Lavishly praised by reviewers when it first appeared in 1941, (Behermoth]

catapulted Neumann into a position of prominence in comparison with his
colleagues at the Institute for Social Research. While they remained obscure
figures on the intellectual scene in the United States, it helped him gain a :
position at prestigious Columbia University. Neumann, and not [Max]
Hotkheimer or [Theodor] Adorno, was the first of the Frankfurt émigrés
to teceive such an offer. Soon thereafter, the American government asked -
Neumann to participate in coordipating the Office of Strategic Services’
crucial Research and Analysis Bureau, a division of the federa! government
given the task of analyzing the political situation in Nazi Germany and pro-
viding policy proposals to elected officials and military authorities.'*®

More significant, not to mention disconcerting, than Newmann’s entry
into government service, is the fact that his Behemoth “played a cem;
tral role in the Research and Analysis Bureau, where the empirical work
undertaken by the German émigrés and their American coworkers a
times represented little more than an attempt to elaborate on its main
theses and make them palatable to government officials otherwise ¥

familiar with twentieth-century radical thought, let alone known: fo
their Hegelian-Marxist sympathies”'® Barry Katz, author of the leading

study on the OSS, has come to a similar conclusion: “Neumann's i

mental study of the National Socialist ‘Behemoth, completed sh

before he entered the government, informed much of the [0§8's Cenl
d in many ©

Buropean] Section's ongoing regearch (which in turn fille

omissions and contributed to the extensive appendix to the second
7160 Aside T

tion [of Behemoth] that appeared in the summer of 1944)
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g;l;i; Zzzl-gzilgg ;:f];e;g; alj:tlilszla?is‘?;cf(bdecisively shaped the Central
an _ ‘ .a ecame the Trial of th j

Cme e e e

t

% én‘:[:i?gcinzi 3ﬁ§:§r§;§ offg;(zietciiczs:iﬁleﬁf?ﬁ?ﬁiﬁ?ﬁiﬁiﬁigg
: alists” Jed by Neumann “treated Nati ialism

b e e

_ E)uter, public and private, civil soci > :

Jews. It bore “the indeli s i
.. indelible stamp of Neumann’s influence™ As Katz

jtes, “The brief was in fact an elaboration of the so-called spearhead

- ‘theory of anti-Semitism that Neumann had worked out some two years

before and which appears to have
for served the Section a
ag qst the blackness of fascist irrationalism.*%* # @ fecble beacon
. a;f:;rialtt;zr:éli 01:13 0ss alilays, the political scientist Harold Deutsch
recalled, even take me a day to recognize that Fran
© ven z Neumann
by far the most significant personality among its members ™% Others

déscrlb d i p
[+ the organization as a ermanent ilISt()Il'Ca.l convention
g

in _1;1en,ced an entire generation of future historians” at the 088,
_ 1b.1_e_$ behemoth is a mythical creature, Neumann’s Behe th"
gt_ta;n;d the status of a nigh mythical book. Faith in Nefrz s
gl_.ec.qnomy of dictatorship was so strong that it drowned ou’?ﬁ?s

ESAB:;:agseBhe also headed the “chairborne division,” as t‘rfe-
and Analysis Bureau was teasingl s opini
yed ' gfu_:gtg: authority than Fraenkel’sz.glg iﬁgﬁ}iiiﬁﬂﬁsstgf H:;ll:.)i
aggn-sfl?ﬁlcal iega11§m was Popular in U.S. foreign policy circlez. But
ason for its apgeal is not difficult to understand: “[TThe publicatio
was an important event from a political standpoint [...] ber-i

ar‘id': iltgds States was about to enter the war against the Axis
when everything depended upon revealing in its entirety the

i ,

1] szld_t_‘_cc_l;?itsljgcl)ln:nnls vaflta}ge Point as an outsider look-
oo can r his simplistic view of the law of the Third
@ gnt goes that Fraenkel had a more differentiated

n _N.e.m Germany because he was subjected to Nazi
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ger than Neumann, who had been

forced to flee in 1933, Five additional years of limited access to surviv-
ing remnants of the Rechtsstaat certainly afforded Fraenkel glimpses
into the everyday life of Nazi law that Neumann never had. What counts
against Neumann is not that he was not privy to this trove of data, but
that he apparently had no curjosity in finding out more about it. He

was dismissive of his friend’s clandestine research when he should have

been inquisitive.

domination for several years lon

Neumann to Arendt

Notwithstanding the aforementioned shortcomings, mystique surrounds

Neumann’s Behemoth to this day. It has to do in part with the percep-
tion that the book was an important forerunner of Hannah Arendts The
Origins of Totalitarianism, an equally problematic and even more influ-
ential treatise from the middle of the twentieth century.”® Vicky lakovou,
for one, believes that Neumanns “pathbreaking approach” put him
“among those theorists who, very early, recognized the novelty of Nazi
domination”” This innovation, lakovou believes, got Arendt’ attention
and shaped the argument of her most important work: “Behernoth proves
to be a permanent and privileged—albeit often implicit—reference in

The Origins of Totalitarianism, as if it contained an analysis touching

the nodal points of totalitarianism."? In particular, Neumann's con-
of questionable theoret-

cept of the non-state, though, as we have seen,
jcal and empirical value, left a mark on The Origins of Totalitarianism.'”

William Selinger has gone as far as suggesting that Behemoth served as
“[tJhe most important [...] historical
was composing Origins
unaware or unperturbed by Behemoth’s sk
even though a long line of Neumann's cont
had painstakingly enumerated them upon publication in 1942,
Other admirers of Behemoth h
the work: “Neuman’s assumptions concernin
for Nazi Germany have been the basis of all
regime””* Many twenty-first century readings of

g the functions of violenc
historical research on th

Literary Supplement. At the close of the twentieth ce
cuded Neumann's best-
Most Influential Books since the War,

the mythology of Behemoth, The TLS ran
of twenty-one titles from the 1940s. T deemed Behemoth more influe

tial than George Orwell's Ninefeen Eighty-Four, which came in at no:
on the TLS list, as well as Karl Popper’s The Open Society a

account in America when Arendt
2174 Selinger, like Hilberg and Iakovou, was either
gnificant methodological flaws
emporaries, as we have seen,.

ave claimed an even greater impact for

Behemoth are similarly

hyperbolic. Fueling this tendency toward hagiography was the Times:

ntury, its editors in-
known worlk in the TLS's list of “The Hundred:
a decision that further enhanced
ked the book at no. 13 on ifs list

nd Its Enemiés
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Egz: ;g ;?::d Joseph Schumpeter’s, Capitalism, Socialism, and Democracy
Behemoth has cast a long shadow over the study of the Third Reich
Due to its extraordinary reception in the early 1940s, it has attained the:
status of an instant classic in scholarship on the Nazi dictatorship. It has
left an indelible mark on the way generations of scholars have C(;me to
view the nature and determinants of the Hitler regime.””” It has inspired
critical theories of law but also done lasting damage, which is wlilj to
speak metaphorically, Behemoth needs slaying. ’
~ From the perspective of this book, one of the most troublesome legacies
of Behemoth’s enormous success has been its contribution to the mar-
‘ginalization of law in the study of the Third Reich. Neumann’s flawed ar-
. gument about the non-state and its supposed logic of anarchy obscured
he: many different institutional determinants of the Nazi dictatorshi
_‘AbISt.raction, reification, and oversimplification were the frequent resultEs).
particularly when Neumann purported to be providing historical explan-,
tior s” ishow one scholar summarized the value of Behemoth.””® Neumann
eréc'ﬂ)_( perceived the fractured nature of power in the Third Reich but
al q:identify its most important loci and divisions. His obsession with
: economics of dictatorship caused him to give short shrift to the pol-
cs of dictatorship. And his faith in functional explanation meant that he
wasill eq_\_'xipped to make sense of contingent outcomes.'” Neumann's firm
nitment to structuralism blinded him to the possibility of voluntar-
Third Reich. Or, as Peter Hayes put it, “Neumann contributed
indispensable, then overreached.™




